Introduction
European Union agencies (EU agencies) have been set up as technical bodies engaged in operational functions and supporting decision-* The author wishes to thank Andrea Ott for valuable comments on previous draft materials upon which this paper is based. Thanks are extended to the anonymous reviewer of this paper. The author is solely responsible for all remaining errors. The paper is based on offi cial legal sources available until 22 June 2012. All websites were last accessed on 26 October 2012. ** Doctoral researcher, Faculty of Law, Maastricht University, the Netherlands. making processes in various policy areas, such as aviation, food safety, environment, border control activities, police and judicial cooperation, as well as human rights. 1 The ever expanding external dimension of these policy areas in the context of globalisation has prompted EU agencies to become active actors at the global level.
2 First, in their fi eld of expertise, these bodies are increasingly relating to relevant third countries and international organisations. Second, EU agencies are getting involved together with the Commission and the Council in the daily management of the Union's external relations. In this context, EU agencies are also involved in the EU enlargement process wherein they have established cooperative relations with candidate and potential candidate countries through various partnerships and technical assistance projects. Third, candidate and potential candidate countries can participate, in principle, in the work of EU agencies, while, at the same time, most of these bodies are involved in monitoring the implementation of the EU acquis by the candidates for EU membership. Such instruments and actions are to be seen as part of the wider efforts to prepare candidate and potential candidate countries for EU membership. In this domain, EU agencies contribute at a technical level to ensuring compatibility between EU standards and the standards of the candidate countries in various policy areas. They also arguably promote the exportation of EU regulatory standards to these countries as part of the acquis. This paper aims to disentangle and examine from a legal perspective the different ways in which EU agencies contribute to the enlargement process, as well as the instruments they use to that effect. For this purpose, several steps will be taken. First, a general account of the EU agencies' role, tasks, and their developing international dimension will be given as part of the contextual framework for assessing their involvement in the EU enlargement process. Second, the paper will provide an overview of the main forms of involvement of the EU agencies in the enlargement process. Third, such forms of involvement, together with the relevant instruments and activities performed by EU agencies in the context of enlargement, will be subjected to a preliminary legal assessment. In this context, the paper will discuss the legal nature of the EU agencies' relevant instruments and some relevant legal problems that might arise from the use of some of these instruments from both an EU and an international law perspective. Finally, this analysis will focus on the European Aviation Safety Agency (EASA) as an example of an agen- cy actively involved in the enlargement process. The paper will reveal that, in principle, the EU agencies' actions and instruments performed in the context of enlargement seem legally acceptable under the EU legal framework. However, the lack of clarity surrounding the legal nature and effects of the EU agencies' formalised cooperative instruments (such as agreements, working arrangements or memoranda of understanding) raises concerns in view of the Union's principles of institutional balance and delegation of powers.
EU Agencies as elements of the Union's institutional framework featuring a global profi le
EU agencies have become a well-established and at the same time quite a debated component of the institutional structure of the European Union. A signifi cant number of agencies operate at the EU level and probably more bodies of a similar nature will be established in the near future. The current reality has fi nally been acknowledged by the Treaty of Lisbon and, consequently, several references to 'agencies' are now scattered in the founding treaties.
3 However, the founding treaties do not include horizontal provisions clarifying the legal status, tasks and powers of this category of EU bodies.
EU agencies have been created over time in miscellaneous areas of the Union's action, using different techniques and based on varied reasons and circumstances. 4 While there is no consensus on the defi nition and ambit of the category 'EU agency', 5 for the purpose of this paper, it encompasses the so-called 'regulatory' or the former 'Community' agencies and, after the depillarisation operated by the Treaty of Lisbon, the former third pillar agencies. 6 Furthermore, there are some fl uctuations 3 Express references to agencies can be found in arts 15, 16, 263 and 265 TFEU. 4 See Vos (n 1). 5 The Commission acknowledged that, in fact, '…there is no single model for a European agency…', but rather several models. See Commission (EC), 'The operating framework for the European Regulatory Agencies' (Communication) COM (2002) 718 fi nal, 11 December 2002, 3. In this paper, the terms 'EU agency' and 'European agency' are used interchangeably. 6 See COM (2002) 718 fi nal (n 5) 4; Commission (EC), 'Draft Interinstitutional Agreement on the operating framework of the European regulatory agencies' COM (2005) 59 fi nal, 25 February 2005, 5 and 10-11. On the EU website, the label 'decentralised agencies' is currently used to designate the plethora of specialised EU bodies equipped with their own legal personality. See <http://europa.eu/agencies/regulatory_agencies_bodies/index_en.htm>. However, for the purpose of this paper, the EU agencies active under the Common Foreign and Security Policy (CFSP) are excluded because these bodies continue to operate under a rather (different) intergovernmental legal framework. The executive agencies set up on the basis of Council Regulation (EC) 58/2003 of 19 December 2002 laying down the statute for executive agencies to be entrusted with certain tasks in the management of Community programmes [2003] OJ L11/1 also remain outside the realm of this paper because they have quite a specifi c legal status in comparison with the 'regular' EU agencies.
between agencies as concerns their formal tasks and powers, as well as their internal organisation and operation. This holds true also with regard to the relationships between EU agencies and other actors. 7 Nevertheless, some general observations can be made with regard to the legal status of EU agencies on the basis of the relevant treaty provisions and policy documents regarding these bodies, their founding acts, and the daily institutional and legal practice. Thus, in spite of the existing differences, EU agencies seem to have been created mainly as technical or administrative components of the Union's 'executive branch'. 8 Another feature of these bodies is that they are provided with some degree of formal autonomy. 9 Their formal powers seem to be of a rather similar nature; thus, notwithstanding some exceptions, 10 EU agencies are entrusted mostly with administrative or technical prerogatives ancillary to decisionmaking. Related to this aspect, the principle of institutional balance has been advocated as one of the main legal obstacles precluding the European agencies from enjoying more signifi cant formal powers.
11
In practice, EU agencies are engaged in diverse forms of international relations with third countries and international organisations.
12
In this context, one might attempt to distinguish several threads as concerns the international cooperation entered into by these bodies. 13 First, most European agencies are involved in the management of the external 7 That is, EU institutions, relevant authorities and bodies from the Member States, actors outside the EU, stakeholders. See for more details on these issues E Vos, 'Agencies and the European Union' in L Verhey and T Zwart (eds) 11 See Vos (n 7) 129-131. 12 See Ott (n 2) 518. 13 ibid 528. dimension of their respective policy area.
14 In particular, it appears that these bodies assist with technical and scientifi c support to the Commission and the Council, as well as to the Member States in their relations with international organisations and third countries. In this domain, some EU agencies assist the Commission in managing programmes with various third countries and also in the enlargement process wherein they provide technical assistance to candidate countries. 15 Second, it seems that the European agencies establish direct and autonomous formal and informal relations with third countries and international organisations. 16 Third, it appears that third countries and sometimes also international organisations participate in various ways in the work of some EU agencies.
17
As concerns the actions and instruments used by the EU agencies in their external relations, these range from simple exchanges of information, opinions, to memoranda of understanding, administrative arrangements and even agreements concluded with third countries and international organisations. 18 Various sources 19 provide more or less detailed information regarding the international practice of these bodies. Similarly, a closer look at the legal framework of the EU agencies reveals that in particular the founding acts of these bodies usually include provisions regarding cooperation with third countries and internationance and Institution Building Component for the year 2011 -C(2011) 5117 fi nal <http:// ec.europa.eu/enlargement/pdf/fi nancial_assistance/ipa/2011/ipa_mbp_2011_c2011_ 5117_180711.pdf>. 16 For example EASA, Eurojust, Europol, European Agency for the Management of Operational Cooperation at the External Borders (Frontex), European Union Agency for Fundamental Rights (FRA), etc. Thus, in view of their legal framework (in particular, their founding acts) and practice, these agencies conclude in their own name international cooperation instruments, such as working arrangements (eg EASA and Frontex), administrative arrangements (eg FRA) memoranda of understanding (eg Europol -see Europol's press release 'Interpol and Europol Agree Joint Initiatives to Enhance Global Response against Transnational Crime' (12 October 2011) <https://www.europol.europa.eu/content/press/interpoland-europol-agree-joint-initiatives-enhance-global-response-against-transnati>), protocols (eg FRA -see the Protocol for Cooperation between UNDP and FRA <http://fra.europa. eu/fraWebsite/attachments/undp-fra-cooperation-agreement_EN.pdf>), and agreements (eg Europol, Eurojust, Cepol), and establish informal relations with relevant international actors. 20 Sometimes, such provisions are phrased in generic terms, 21 while in other instances the relevant legal framework is more detailed in providing for specifi c international cooperation instruments to be used by the respective agency, the procedure for adopting such instruments, substantive limitations, and controlling mechanisms. 22 The founding acts and other relevant legal instruments that are part of the EU agencies' legal framework, and in particular the provisions on international cooperation, bear special signifi cance. Thus, they are to be seen as a source of the EU agencies' mandate to act on the international plane and, at the same time, as a tool for assessing the agencies' practice of international cooperation. 20 See Ott (n 2) 528-534. There are few exceptions, however, where the founding acts do not contain express provisions on international cooperation -ie CPVO, the Translation Centre for Bodies of the European Union (CdT), 
EU Agencies and the process of enlargement
The process of enlargement is based on a very complex and comprehensive political, legal and fi nancial framework. This is intended to ensure that both the states aspiring to EU membership and the EU itself are prepared for the accession of the former and for the post-accession phase. For candidate 23 and potential candidate countries, 24 accession to the European Union entails a gradual transformation of their political and institutional systems, as well as the adoption and implementation of the relevant acquis. 25 The enlargement process requires permanent assistance and support from the Union to enable the countries aspiring to membership to meet the EU standards. 26 It also entails a continuous monitoring process ensuring that each relevant country meets the conditions for accession. 27 With regard specifi cally to the Western Balkan countries, for instance, the process of enlargement, also known as the 'Stabilisation and Association Process', comprises the following milestones: a Stabilisation and Association Agreement between each country and the EU; Accession or European Partnerships identifying in detail the duties of each country in terms of the acquis; Action Plans, as pragmatic instruments intended to ensure that the objectives set in the Accession Partnerships are met and to allow for close scrutiny. 28 whole of this process until the moment of accession, candidate countries are subjected to a monitoring process materialised inter alia in regular progress reports and strategy papers.
29
Beside its political signifi cance, the process of enlargement includes a technical dimension. The latter becomes visible in particular in the process of assisting candidate countries to meet detailed standards under various chapters of the acquis. It is also present in the process of monitoring the fulfi lment of specifi c acquis duties and benchmarks by such countries. 30 The European Commission is the main actor managing the accession process both in its political and technical dimensions. 31 In this context, the Commission manages and implements various programmes and fi nancial instruments in order to assist candidate and potential candidate countries on their way to EU membership. 32 It is also responsible for the screening and monitoring of these countries, as well as for the required corrective measures.
33
The EU agencies' involvement in the enlargement process is dependent on their position within the Union's institutional framework, on their role and tasks, as well as on the features of their respective policy area. Accordingly, EU agencies as auxiliary technical and administrative bodies would normally perform various tasks and activities of a technical nature in relation to candidate and potential candidate countries. These may include various forms of assistance with regard to the EU acquis, familiarising candidate and potential candidate countries about the way in which the Union's institutional and regulatory framework works, setting-up various forms of cooperation with the competent authorities from the relevant countries, monitoring and inspection tasks, etc. Below, an overview of some of the main modes in which EU agencies participate in the process of enlargement is presented to offer more concrete insight into the nature and breadth of their involvement.
One important form of involvement of EU agencies in the enlargement process consists of the participation of candidate and potential candidate countries in the work of these bodies. In this sense, it should 29 See, for instance, European Commission 'Understanding Enlargement' (n 28); numerous progress reports and enlargement strategies are available for consultation on the offi cial website of the European Commission, in the section dedicated to 'Enlargement' <http:// ec.europa.eu/enlargement/countries/strategy-and-progress-report/index_en.htm> last updated 22 October 2012. See also C Hillion 'The Copenhagen Criteria and their Progeny' in C Hillion (ed), EU Enlargement: A Legal Approach (Hart Publishing 2004) 13-14. 30 See Nicolaides (n 27).
31 Spernbauer (n 28) 293. 32 See, for instance, Commission (EC), 'Preparing for the participation of the Western Balkan countries in Community programmes and agencies' (Communication) COM (2003) 748 fi nal. 33 See Spernbauer (n 28) 293-297.
be pointed out that the founding acts of some EU agencies provide specifi cally for the involvement of candidates for EU membership in the particular agency. 34 In other cases, the founding acts refer generally to the possibility of third countries participating in the agency. 35 The founding acts often make effective participation in the relevant agency conditional upon the conclusion of agreements between the respective third countries and the EU, which are to include detailed rules for such participation. Participation of candidates and potential candidates in EU agencies may entail various forms, encompassing 'formative and informative' participation (seminars, joint working parties, special meetings after the meeting of the Management Board, etc), as well as participation in the management board of the agencies. 37 Such participation is seen as a 'fundamental step' in ensuring the required familiarisation with the acquis. 38 Hence, the Commission's suggestion that all candidates and potential candidates should participate in the work of all EU agencies before accession.
39
In practice, one of the most obvious forms of involvement of candidate and potential candidate countries in EU agencies is participation in management boards. Two observations can be made with regard to this aspect. First, in spite of the rather similar provisions on third country participation in the founding acts of the EU agencies, the reality reveals a different picture. 40 Thus, in many EU agencies, the participation of candidate and potential candidate countries in the management board is not offi cially activated or is only partially activated. This is the case for EFSA 41 46 includes only representatives of Iceland and Turkey. Second, when they participate in EU agencies, the representatives of these countries are usually given observer status, implying no voting rights on the board. 47 Frontex might be an exception as it includes Iceland in the category of 'representatives of the management board', which is different from the status of 'invited participants' to the meetings of the board. 48 An interesting situation concerns Turkey's participation in EMCDDA, based on an agreement concluded with the EU (not ratifi ed yet). 49 For the time being, it appears that Turkey's representative is participating as an observer at the heads of national focal point meetings. 50 Finally, one should note that after signing the accession treaty, a candidate country acquires the status of 'acceding state'. Such a status entails, inter alia, becoming an 'active observer' in EU bodies and agencies, implying the right to speak, but not to participate in the adoption of the fi nal decisions of the respective body or agency.
51
A somewhat different dimension to the participation of potential candidate and candidate countries in EU agencies is furthered via support actions within the Instrument for Pre-Accession Assistance (IPA) <http://www.frontex.europa.eu/assets/About_Frontex/Governance_documents/Annual_ report/2011/General_Report_2011.pdf>. 45 See the composition of the governing board, European Training Foundation <http://etf. europa.eu/web.nsf/pages/Governing_board_members_EN>. 46 framework. In this context, the Commission manages inter alia projects on participation in EU agencies, entailing grants to these bodies in order for them to carry out various measures meant to facilitate the future participation of candidates for EU accession. 52 However, such actions performed by EU agencies are also part of the next form of involvement of these bodies in the enlargement process -ie technical assistance to candidate and potential candidate countries.
Another form of involvement of EU agencies in the enlargement process consists broadly of technical assistance and support actions in order to familiarise candidate and potential candidate countries with the EU acquis.
53 Such assistance and support is provided by EU agencies under more or less formalised frameworks. An example of a more informal framework for cooperation with (the competent authorities of) candidates and potential candidates involving EU agencies and their staff is the Technical Assistance and Information Exchange Instrument (TAIEX).
54
In this context, assistance in the transposition and enforcement of EU legislation is provided inter alia in the form of workshops, seminars, and training. 55 Technical assistance and preparatory measures are or have been carried out by EU agencies also within more formalised technical and fi nancial instruments encompassing until now several EU programmes under the Programme of Community Aid to the Countries of Central and Eastern Europe (PHARE), 56 Community Assistance for Reconstruction, Development and Stabilisation (CARDS) 57 54 See, for instance, TAIEX Activity Report 2011 <http://ec.europa.eu/enlargement/pdf/ taiex/11216_taiex_2011_en.pdf>. See also the information available on TAIEX on the offi cial website of the European Commission <http://ec.europa.eu/enlargement/tenders/ taiex/index_en.htm> last updated 24 September 2012. 55 See, for instance, TAIEX Activity Report 2011 <http://ec.europa.eu/enlargement/pdf/ taiex/11216_taiex_2011_en.pdf>. See also the information available on TAIEX on the offi cial website of the European Commission <http://ec.europa.eu/enlargement/tenders/ taiex/index_en.htm> last updated 24 September 2012. 56 See COM (99) 710 (n 36). 57 See COM (2003) 748 fi nal (n 32). in 2011. 58 Such preparatory measures performed by EU agencies include providing advice on organisational matters, training the appropriate staff of candidates and potential candidates, as well as participation in specifi c events. To that effect, each EU agency 59 involved in the project is awarded a grant by the Commission in order to organise and implement the required actions (ie training activities, study visits, workshops, conferences, outreach actions, etc). 60 According to the Annex and the Project Fiche attached to the Commission's implementing decision, it becomes apparent that the Commission takes the relevant decisions (including those with fi nancial implications) with regard to the projects carried out by the relevant EU agencies. 61 On behalf of the benefi ciaries, EU agencies contribute to the project description in cooperation with the benefi ciaries, subject to the Commission's authorisation, and then implement the technical and support activities defi ned in those projects.
62
A different form of participation in the enlargement process entails the involvement of EU agencies in the so-called 'benchmarking' of candidate and potential candidate countries. 63 In this context, it transpires that most EU agencies are engaged in the monitoring of the implementation and enforcement of the EU acquis in their relevant policy areas.
64
Such inspection and monitoring tasks performed by EU agencies are usually materialised in reports that are forwarded to the Commission. The fi ndings of the EU agencies concerning alignment and compliance by candidates and potential candidates with the relevant EU standards in various policy sectors are eventually refl ected or incorporated in the general progress reports and enlargement strategies issued regularly by the Commission. Yet another category of the EU agencies' actions relevant for the enlargement process consists of formalised cooperation instruments concluded by these bodies with candidate and potential candidates or with their competent authorities. Such instruments may bear different labels 66 and they lay down a more general or specifi c framework for working relations between EU agencies and the countries aspiring to EU membership. Frontex, for instance, has concluded working arrangements with (the competent authorities of) Croatia, Montenegro, the Former Yugoslav Republic of Macedonia, Serbia, Albania, Bosnia and Herzegovina, and signed recently a memorandum of understanding with Turkey.
67 In addition, Europol has an impressive record of operational and strategic agreements with all candidate and potential candidate countries, except for Kosovo. 68 It should be noted that such formal arrangements could be conceived primarily as an instrument for the enlargement policy or, conversely, as an instrument aimed at promoting the external dimension of the sectoral policy that comes within the mandate of the agency, or both at the same time. In any case, such instruments are relevant in the enlargement process as they serve as yardsticks for assessing the progress made by each candidate and potential candidate with regard to specifi c chapters of the acquis. Such formalised instruments might mark a consolidated phase in cooperation between EU agencies and the countries aspiring to EU membership, illustrating advanced alignment with EU standards. The memorandum of understanding between Frontex and Turkey was signed on 28 May 2012, according to the newsletter available on Frontex's offi cial website <http://www. frontex.europa.eu/news/frontex-signs-a-memorandum-of-understanding-with-turkeyiY5Euj>.
principles and standards. Within the Union context, the main yardsticks against which the EU agencies' performance should be assessed are the principle of institutional balance, as well as the doctrine of delegation/ conferment of powers. 69 This is because over time one of the most troublesome issues has been the delegation or attribution of powers to EU agencies stemming from apparent fears not to disturb the Union's institutional balance. 70 The assessment of EU agencies in view of these standards requires, on the one hand, establishing the nature and breadth of the powers that can be entrusted to EU agencies and, on the other hand, examining whether the EU agencies' activities and instruments remain within the scope of the mandate assigned to them.
The principle of institutional balance is rather aimed at a system of checks and balances in which the prerogatives of the EU institutions are guaranteed. 71 The balance of powers does not imply an equal allocation of powers between the institutions, since this may vary signifi cantly across policy areas and it changes over time. 72 According to Majone, institutional balance requires 'that each institution: 1. has the necessary independence in exercising its powers; 2. must respect the powers of the other institutions; 3. may not unconditionally assign its powers to other institutions and bodies'. 73 In particular, the third observation made by Majone illustrates the relevance of the principle of institutional balance as regards the issue of delegation/conferment of powers to other bodies.
Because 'delegation of powers' is not defi ned in the Treaties, there is room for various interpretations of this concept, some narrower and some broader, leading to several 'delegation of power' scenarios within the EU. 74 In one such scenario, an institution vested with certain powers transfers some of its prerogatives to another EU institution. 75 In another scenario, powers are delegated by an institution to third parties. 76 This particular scenario was at the origin of the Meroni doctrine established by the Court at the end of the 1950s. In the Meroni cases, 77 the Court accepted, in principle, that EU institutions can delegate to external bodies executive powers that they themselves possess according to the Treaties, but only if such powers are 'clearly defi ned' and subject to their supervision.
78 In yet another scenario, 'delegation' is understood in a broad sense whereby certain powers and tasks are entrusted to or conferred on other bodies by an institution (ie the legislator) which normally does not itself exercise such powers. In such a case, this is rather a conferment of powers on EU agencies than a 'mere' delegation of tasks.
Allegedly, the second and third 'delegation of powers' scenarios are relevant for EU agencies. The second scenario, entailing a typical delegation of powers, is apposite for EU agencies within the legal framework laid down by their founding acts. In this context, the Commission, in particular, delegates certain implementing tasks to EU agencies.
79 Such delegation will abide by the standard Meroni requirements, as established in the CJEU case law. The third scenario is arguably applicable to EU 'regulatory' or 'decentralised' agencies since they are set up by legislative acts conferring on them certain (administrative) powers. 80 One may wonder whether the delegation logic set by the CJEU in Meroni would apply mutatis mutandis in this particular context or whether conferring some powers becomes instead a matter of competence and ultimately an issue of institutional balance. 81 By extrapolating the Meroni logic to this particular context, it can be maintained that the powers and tasks conferred on EU agencies do not affect the principle of institutional balance as long as such powers: 1. are suffi ciently defi ned and do not entail 75 See Lenaerts (n 74) 25-36. 76 Part or not of the Union's institutional framework. 80 See on this Griller and Orator (n 69). 81 See Lenaerts (n 74) 43; Vos (n 77) 203; Vos (n 7) 131-132. a signifi cant degree of (political) discretion; 2. do not encroach upon the powers conferred by the founding treaties on EU institutions; 3. are subjected to suffi cient supervision and controlling mechanisms. 82 This test requires a close examination of the mandate of the EU agencies and of the accountability and control mechanisms designed by the founding acts and other relevant instruments. In performing this analysis, questions of compatibility with the EU founding treaties can occasionally be raised with regard to some of the powers bestowed on some agencies 83 or in instances where the prerogatives of agencies are phrased in general and vague terms. In particular in the later case, one may wonder whether such prerogatives are suffi ciently defi ned and would not entail a signifi cant degree of discretion on behalf of the EU agencies.
Along with this test, it should be further investigated whether the EU agencies' actions and instruments remain within the realm of their mandate as established by their legal framework. This aspect could become particularly problematic when EU agencies exercise prerogatives that are stipulated in broad terms in their founding acts or when, in practice, these bodies perform actions and use specifi c instruments that are not explicitly provided for by their legal framework. However, from a functional perspective, such actions and instruments should remain, in principle, within the mandate of the agency as long as they are performed with a view to attaining the agency's mission and objectives. This approach would refl ect an ERTA-type of reasoning whereby agencies' international cooperation prerogatives and instruments would be derived by way of necessary implication from their objectives and functions. 
Assessing EU agencies' involvement in the enlargement process against the legal yardsticks
The issue of the participation of candidate and potential candidate countries in EU agencies does not seem at fi rst sight to raise diffi culties in terms of institutional balance. As already mentioned, for most EU agencies the founding acts include explicit provisions on the participation of third countries in the work of these bodies. Furthermore, such participation is often dependent on agreements concluded between the EU and the third country concerned specifying the scope and conditions of third country involvement in the agency or allowing for detailed ar- 82 See Majone (n 72) 331; Vos (n 1) 1123. See also Griller and Orator (n 69). 83 For example the prerogative of Europol, Eurojust, and Cepol to conclude agreements with third countries and international organisations conferred explicitly on these bodies by their founding acts. rangements to be made to that effect. 85 This suggests that EU agencies' respective tasks do not normally entail an excessive degree of discretion, nor do they encroach upon the powers of EU institutions, while their actions performed with a view to ensuring the participation of candidates and potential candidates are within the realm of their mandate.
However, the participation of candidate and potential candidate countries in the decision-making bodies of EU agencies, in particular in the management board, might seem problematic. This issue might arise under the standards set by the CJEU in the Opinions on the EEA agreement 86 with regard to the participation of third countries in the decision-making of the Union's supranational institutions. 87 In those Opinions, the Court stated the principle according to which it is possible to make arrangements by virtue of an agreement as to the sharing of the respective competences of the EU and third countries in a certain area, but only as far as such arrangements do not change the nature of the powers of EU institutions. 88 One of the consequences derived from this principle is that third countries cannot participate in the decision-making of EU institutions 89 where the outcome of the process would bear a different legal weight for the third country concerned as compared with the EU system. 90 This would actually amount to changing the nature of the powers of the Union's institutions.
Nevertheless, these concerns can be alleviated by the following two arguments. First, EU agencies are not part of the main EU supranational institutional framework, but separate bodies with very limited decision-making powers.
91 This is relevant because a distinction may be made between the main EU institutions in which participation of third countries is, in principle, excluded and the other elements of the Union's institutional framework (including agencies) where participation seems to be allowed in practice. 92 Looking at the participation of candidates and potential candidates in EU agencies in the broad sense -ie in the form of technical assistance and projects carried out by the latter in the framework of EU programmes -it appears that the principle of institutional balance is not breached. First, because such technical assistance and projects refl ect a rather classical Meroni scenario involving delegation from the Commission to EU agencies under EU Financial regulations. 94 In this context, the Commission (DG Enlargement) defi nes, fi nances, and supervises the project, while EU agencies only carry out the required implementing actions. Second, because such technical assistance is carried out by EU agencies in view of their expertise and, therefore, it is normally confi ned to their respective mandate as defi ned by their respective founding acts. Third, because such technical assistance usually does not materialise in legally binding instruments, but in rather informal actions or soft law instruments which are not perceived as encroaching upon the powers of EU institutions or causing other signifi cant legal problems. This conclusion also applies to other technical assistance activities carried out on an ad hoc basis or in informal settings such as various networks, provided that such assistance falls within the mandate of the respective agency, as defi ned by its relevant legal framework.
Likewise, the involvement of EU agencies in the monitoring process of candidate and potential candidate countries does not seem legally problematic. Thus, the Commission involves the EU agencies in the monitoring process by establishing their precise role and ensuring oversight over their actions. Furthermore, such inspection and monitoring tasks come within the mandate of these bodies via their founding acts or in the framework of the agreements concluded between the Union and the candidate and potential candidate countries with a view to their accession. Finally, the monitoring activities performed by EU agencies do not entail direct legal consequences as such. They result in reports that are forwarded to the Commission; it is then up to the Commission to take the necessary actions, including legally binding decisions.
Conversely, the formalised cooperation instruments concluded by some EU agencies with candidate and potential candidate countries entail international law implications and raise diffi culties in terms of the 93 ibid 133. principle of institutional balance. 95 The reason for this is that the agreements or arrangements concluded by some EU agencies might turn out to be legally binding agreements or, otherwise, entail some legal consequences under international law. 96 This triggers two important legal questions. First, how can one determine the legal nature and effects of the formalised international cooperation instruments concluded by EU agencies? Second, is it permissible to entrust these bodies with such prerogatives under the current EU legal and institutional framework?
Regarding the legal nature of such formalised cooperation instruments, no general conclusions can be drawn. 97 Instead, a case-by-case analysis on the basis of relevant criteria needs to be performed for each instrument or category of instruments concluded by each EU agency. Such criteria include the wording and substance of the instrument, as well as the particular circumstances (context) in which the instrument has been negotiated, concluded and implemented. 98 While the agreements concluded by Europol could arguably be qualifi ed as binding international agreements, a different conclusion seems to apply in the case of Frontex, whose working arrangements specify that they are not to be considered as international treaties. 99 However, even if such agreements or arrangements can be qualifi ed as 'nonbinding' or 'soft law instruments', they might still entail some legal effects in international law.
100
Based on the assumption that such agreements, even if not legally binding, might contain, nevertheless, 'undertakings taken seriously' by the parties, 101 it follows that they might trigger the application of the estoppel principle (based on 'expectations of continued observance by the parties'). 102 In this context, one should add that soft law instruments are 95 See Ott (n 2). said to be legally relevant, in particular when they contain (administrative) 'rules and technical standards' for the implementation of treaties and other binding international instruments.
103
As regards the issue of whether EU agencies can actually use such international cooperation instruments according to EU law, the following preliminary observations can be advanced. Thus, one may argue that, even in the absence of an express provision to that effect in the founding treaties, these bodies could, in principle, be equipped with such (functional) external powers via their founding acts and other secondary law instruments.
104 This is legally acceptable provided that such prerogatives are suffi ciently defi ned and do not entail a signifi cant degree of discretion. Furthermore, supervision over the exercise of such prerogatives must be ensured to the extent that the balance of powers in the area of EU external relations is maintained.
105 Accordingly, EU agencies can exercise international cooperation prerogatives as long as this is authorised explicitly or implicitly by their legal framework and provided that such prerogatives are limited by and instrumental to the EU agencies' mission and objectives. An important validating factor, especially when the founding acts do not include (detailed) provisions on international cooperation tasks and instruments, is supposedly acceptance by the main EU institutions of the instruments enacted by EU agencies in practice.
106
Arrangements of a soft law nature concluded by EU agencies with candidates and potential candidates would not be so problematic, since they are not likely to be perceived as encroaching upon the powers of EU institutions. 107 Conversely, if some of these instruments are binding international agreements, objections based on the particular balance of powers established by the founding treaties with regard specifi cally to EU treaty-making can still be raised. 108 This seems to be the case because of the (strict) stance admittedly taken by the CJEU with regard to this issue. 109 According to the Court, the founding treaties set up a particular balance of powers with regard to formal EU treaty-making. Thus, com-petence to conclude treaties on behalf of the Union lies with the Council, while the Commission, 110 in principle, initiates the treaty-making procedure and is heavily involved in the negotiation process.
111 From this, one could infer that binding international agreements concluded by EU agencies, as well as the provisions in their founding acts providing for such instruments, are incompatible with the balance of powers established in Article 218 TFEU with regard to EU treaty-making. However, in the international law literature it is maintained that the organs competent to conclude agreements on behalf of an international organisation can, in principle, delegate their prerogatives to other organs or bodies if this is not explicitly or implicitly prohibited by the constitution of the organisation.
112 Referring now to the EU context, while the Court emphasises the particular balance of powers with regard to EU treaty-making, it seems, however, that the CJEU does not read in the founding treaty that there is an absolute prohibition of delegating such prerogatives to other EU institutions and bodies. As suggested by Advocate General Alber with regard specifi cally to the Commission's capacity to conclude agreements, the balance of powers with regard to treaty-making does not mean that the Council could never delegate such power and that the Commission could never conclude an agreement. 113 This would rather mean that the power of the Commission to conclude agreements is specifi c and must necessarily fl ow from the powers conferred by the Council.
114 By extending this reasoning to EU agencies, limited prerogatives could be delegated to these bodies 115 by an act of secondary legislation emanating from 110 After the entry into force of the Lisbon Treaty, the High Representative is also involved in this process. 111 See Article 218 TFEU. 115 One may wonder though whether such delegation should always be explicit or whether it could also result from more general provisions on international cooperation or from the way in which the objectives and functions of the agency are designed. This would very much depend on how the requirement regarding the suffi ciently defi ned and non-discretionary nature of the powers conferred on EU agencies is read. While explicit provisions with regard to the prerogative of EU agencies to conclude international cooperation instruments would certainly help alleviating legal concerns, in other instances, objections can be raised as to the international dimension of the mandate of the agency. As already discussed, a solution would be a more fl exible reading of the Meroni requirements founded on a functional approach, deriving the international cooperation prerogatives of the respective agency from its overall aims and functions. However, it is not sure whether the CJEU would be willing to embrace such a solution, considering the view taken in its previous case law with regard to the external powers of the Commission. See Case C-327/1991 France v Commission (n 98) and Case C-233/02 France v Commission (n 98). the main EU institutions (the Council, the European Parliament, and the Commission) to conclude binding international agreements inherent to the fulfi lment of their mandate and subject to appropriate supervision mechanisms. 116 Such instruments concluded by EU agencies would qualify as 'administrative agreements' 117 or as 'agreements for technical cooperation' -a category acknowledged as such in the international legal literature and practice, though still subject to controversy 118 -and could be in line with the present-day requirements of institutional balance and delegation of powers. 
The legal and policy background
The involvement of the European Aviation Safety Agency (EASA) in the process of enlargement needs to be linked to the policy, legal and institutional context of its area of operation.
120 EASA became operational in 2003 in an environment 'replete' with organisations and bodies at all levels -international (International Civil Aviation Organisation -ICAO), European (Eurocontrol), the EU (Commission) and Member States, as well as third countries (national aviation authorities). 121 The agency itself was built upon the pan-European Joint Aviation Authorities (JAA), an informal network entrusted with standardisation and inspection tasks embracing the national aviation authorities of most European countries. The agreements concluded by Europol, Eurojust, and Cepol seem to refl ect a Meronilike scenario because such powers are conferred by a Council decision (founding act). Furthermore, the exercise of these prerogatives by the respective agencies is subjected to the Council's supervision and control (see Article 23 of the Europol founding decision; Article 26a of the Eurojust founding decision; Article 8 of the Cepol founding decision). Cf Ott (n 2) 539-540. 120 See generally on the transport sector in the context of the enlargement process, V Kronenberger 'Transport' in Ott and Inglis (n 28) 965-995. In this context, EASA has been equipped with regulatory, certifi cation and standardisation tasks in the EU aviation safety area.
123 As a result, by way of a Protocol to the so-called 'Cyprus Arrangements', 124 EASA has been involved in the JAA with a view to preserving 'the pan-European dimension of Civil Aviation safety and environmental protection regulation'.
125 Within this framework, EASA has been enabled to coordinate the work of the aviation authorities of the Member States, to represent them on matters within EU exclusive competence, and to cooperate with JAA authorities not subject to the EASA Regulation.
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These developments should be seen as part of the overall EU external aviation policy strategy aimed at creating a European Common Aviation Area. The Common Aviation Area is intended to become ultimately a single pan-European air transport market, based on a common set of rules applicable to the EU and its neighbours. 127 In this framework, the EU perceives itself as the main institutional and regulatory driver, implying that the non-EU participant countries should progressively adopt the Union's standards and rules. 128 In furthering this policy aim, the EU In this context, EASA serves as an instrument designed to contribute to the fulfi lment of ECAA. Thus, EASA provides assistance to non-EU states with regard to EU aviation standards and integrates the competent aviation authorities from such countries into its own system. Moreover, EASA is monitoring the process of alignment and implementation by these countries of the relevant EU legislation.
132 It is also from this specifi c angle that EASA's relations with candidate and potential candidate countries should be viewed.
The involvement of EASA in the enlargement process
To begin with, EASA's founding regulation provides explicitly for participation in the agency (including the management board) by European third countries that have entered into agreements with the EU and that apply EU aviation law. 133 For candidate and potential candidate countries specifi cally, 134 participation in the work of EASA is further stipulated in the ECAA agreement. 135 As a result, the management board of EASA now includes observers from Albania, Bosnia and Herzegovina, Croatia, the Former Yugoslav Republic of Macedonia, Montenegro, and Serbia.
Special mention should be made of Croatia, since it became an 'acceding country' as of December 2011. Accordingly, Croatia's representatives in EASA's management board should currently have the status of 'active observer', entailing active participation in the activities and meetings of this body, except for the right to participate in the adoption of fi nal decisions. Iceland is a special case, as it is granted the status of member of EASA's management board, but without voting rights.
137 While in all cases a candidate or potential candidate country is not directly involved in decision-making, there is, however, a differentiation between the Western Balkan countries (except for Croatia) and Iceland. Thus, in the latter case, participation in the management board entails more than passive observation, but also the possibility to take an active stance through the right to speak, make observations, etc. As an 'acceding country', Croatia should have a position similar to that of Iceland. One may conclude that EASA is an exemplary EU agency, since participation in the management board by most candidate and potential candidate countries to EU accession is activated. As regards the degree of participation in the management board, this does not seem to deviate from the standard model applied within other EU agencies.
As far as technical assistance to candidate and potential candidate countries is concerned, EASA's actions seem to remain within the general blueprint entailed by this form of EU agencies' involvement. Thus, according to its own activity reports, EASA has contributed mainly to defi ning and implementing various assistance projects and programmes involving candidate and potential candidate countries. More specifi cally, EASA provides support to the Commission in defi ning relevant European assistance projects and managing EU programmes. 138 In this context, EASA also manages directly assistance projects and programmes for candidate and potential candidate countries with a view to ensuring familiarisation with and implementation of EU aviation rules, as well as the full integration of the aviation authorities of such countries in the EASA system. For instance, EASA managed a dedicated assistance programme for the Balkan countries under a convention signed with the European Commission Directorate for Enlargement as part of the CARDS programme. 139 Another recent example is the involvement of EASA in the IPA multi-benefi ciary programmes on preparatory measures for the par- ticipation of candidate and potential candidates in EU agencies. 140 Under this programme, EASA receives a direct grant from the Commission to carry out various preparatory measures such as training activities, workshops, and outreach actions. By the same token, EASA also organises technical assistance missions in candidate and potential candidate countries 141 and other assistance activities to support the aviation authorities from these countries to improve their expertise.
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This overview of EASA's technical assistance activities in the context of enlargement reveals overall consistency with the Meroni logic. Thus, EASA's actions really seem limited to technical support and implementing activities and do not normally materialise in legally binding acts. Such activities seem to correspond to the role and tasks of the agency as specifi ed in the founding regulation and other relevant legal instruments. With regard specifi cally to the assistance actions performed within the framework of EU programmes, these entail clear delegation from and supervision by the Commission.
As concerns the monitoring process of the progress of candidates and potential candidates in transposing and implementing the relevant EU acquis, EASA has admittedly an important say. This is linked to EA-SA's standardisation tasks derived from the JAA system, consolidated inter alia via the ECAA agreement and grounded in the founding regulation of EASA. 143 Such tasks entail monitoring the implementation of EU legislation 144 both by the Member States and by relevant third countries (including ECAA countries). The standardisation process includes inspection visits in the relevant countries and is materialised in reports that are also forwarded to the Commission. 145 With regard specifi cally to candidate and potential candidates for accession, 146 it is important to note that EASA has concluded working arrangements with the competent aviation authorities comprising provisions that pertain to the manner in which EASA oversees the implementation of the relevant EU legislation in these countries. Linking this with the monitoring process in the context of enlargement, it should be noted that the periodic progress reports released by the Commission on candidates and potential candidates also cover the air transport policy area. More specifi cally, such reports usually include specifi c fi ndings concerning the positive results and existing problems with regard to the implementation of EU standards in the aviation area. 147 An example illustrating the impact that the monitoring tasks performed by EASA may have in the enlargement process is the notorious 'Bulgarian' case. In this case, the Commission invoked a 'safeguard clause' against Bulgaria in 2006, following a negative inspection report prepared by EASA, stating that Bulgaria had not been able to ensure full compliance with EU rules on aviation safety. 148 As a result of the activation of the safeguard clause, Bulgaria was partially excluded from the benefi ts of the internal aviation market. 149 However, EASA's monitoring and inspection tasks in relation to candidate and potential candidate countries seem not to cause problems as far as institutional balance and delegation of powers are concerned. Such tasks naturally derive from the external dimension of the EU aviation policy and are a necessary supportive element in the technicalities of the enlargement process. Besides, these tasks are enshrined in EASA's founding regulation and in other legal instruments (including international agreements and working arrangements). Last, the exercise of these tasks is materialised in non-binding instruments (ie reports), leaving to the Commission the required margin of (political) discretion to decide on the appropriate course of action.
Finally, as far as formalised cooperation instruments are concerned, it should be noted that EASA has concluded so far working arrangements with more than 30 third countries, including candidate and potential candidate countries. 150 The possibility for EASA to use such formalised cooperation instruments is explicitly provided for in the agency's founding regulation. 151 Furthermore, one should not overlook that the 147 working arrangements concluded by EASA with the competent authorities from candidate and potential candidate countries are also to be seen as implementing tools of a wider international framework, including the ECAA and EEA agreements and the European Civil Aviation Conference (ECAC). One should further add that, as a rule, 152 EASA has concluded two types of working arrangements with the competent authorities from candidates and potential candidates: (1) on the collection and exchange of information on aircraft safety to implement the Safety Assessment of Foreign Aircraft (SAFA) Programme, 153 and (2) on regulatory cooperation and standardisation, in the context of the transition from JAA to the EASA system.
154
As far as the legal nature of the working arrangements concluded by EASA is concerned, it is diffi cult to provide a straightforward answer. A closer look at some of these instruments reveals a rather mixed picture. Thus, the use of the word 'arrangement' instead of 'agreement' would suggest a non-binding instrument. 155 In addition, the working arrangements regarding regulatory cooperation and standardisation usually include a similar clause stating that they '(…) do not affect or limit in any way the rights and obligations stemming from the relevant provisions of the ECAA Agreement'. 156 On this basis, one might tentatively conclude that such arrangements are not binding international agreements.
However, other elements of the same instruments perhaps point to a different conclusion. In particular, the provisions regarding the standardisation procedure, the liaison activities, the entry into force as well as 152 The exception is Iceland, whose competent aviation authority has only concluded a working arrangement on collection and exchange of information on aircraft safety. See EASA <http://easa.europa.eu/rulemaking/international-cooperation-working-arrangements.php>. the amendment and termination procedure suggest that such working arrangements might contain legally binding commitments. 157 A similar conclusion could also be advanced with regard to the working arrangements pertaining to information exchange, all the more so as these instruments also contain rather precise implementing actions and confidentiality duties for the parties. Moreover, unlike the fi rst category, such arrangements do not include an explicit clause limiting their legal effects. But even with regard to the 'limiting' clause included in the working arrangements on regulatory cooperation and standardisation, one may argue that this does not necessarily deny any legal effects of such instruments. It rather clarifi es that such working arrangements are implementing tools of a basic international agreement and, as a result, they must comply with the latter. 158 Finally, the use in the working arrangements concluded by EASA of a treaty-like language such as the parties 'have agreed as follows' or the parties 'shall' 159 is another factor pointing to a binding international agreement. All these elements seem to indicate the intention of the parties to create legally binding obligations. 160 In sum, the legal nature of the working arrangements concluded by EASA with third countries, in general, and with candidate and potential candidate countries, in particular, is not entirely clear. While the qualification of these arrangements as soft law cooperation instruments would probably avoid diffi cult legal discussions, not the same thing can be said about the fi nding that some of EASA's formalised cooperation instruments could actually qualify as binding international agreements.
First, one may suspect that the principle of institutional balance is breached, since treaty-making is reserved for the institutions mentioned in Article 218 TFEU. 161 However, as already discussed, while the CJEU emphasises the importance of the principle of institutional balance in the context of EU treaty-making, it seems that the Court does not necessarily read in the founding treaties that there is an absolute prohibition to delegate such prerogatives to other EU institutions and bodies. Provid-157 Cf Ott (n 2) 535-538. 158 To that effect, this would actually equate with a confi rmation of the legal effects of this category of working arrangements. 159 This applies, in particular, to the confi dentiality clauses in the working arrangements pertaining to information exchange. 160 To put it more simply, as long as a cooperation instrument has the form and content of a treaty, one may presume its legal character as an international agreement. Cf Chiu (n 112) 209-212, also quoting the opinion of Judge Lauterpacht in his second report on the Law of treaties. Or, as Klabbers puts it, as soon as it becomes clear that an instrument is concluded with a view to creating commitments between the parties under international law, it constitutes an international agreement. See Klabbers (n 117) 249-250. ed that this delegation scenario is applicable also to EU agencies, several requirements would need to be fulfi lled in accordance with the presentday understanding of the Meroni doctrine. Thus, international cooperation prerogatives, including powers to conclude international agreements must be: 1. conferred by the main institutions via the founding act and other relevant legal instruments; 2. strictly circumscribed to the mandate of the agency, and; 3. subject to appropriate supervision. This seems to be the case with the working arrangements concluded by EASA because these are explicitly authorised by the agency's founding act and their scope is strictly limited to technical cooperation activities which come within the mandate of the agency. Furthermore, EASA's working arrangements are subjected to the Commission's prior approval. 162 This alleviates the concerns regarding oversight over EASA's actions, but also implies that EASA could be considered as acting on behalf of the EU when concluding arrangements with candidate or potential candidate countries. 163 Second, the fi nding that (some of) the working arrangements concluded by EASA with candidates to EU accession may contain binding commitments triggers important practical and legal consequences. 164 If some EU agencies can conclude internationally binding instruments, it follows that such bodies are subject to legal obligations and that they can be held liable at the international level for the non-fulfi lment of their duties. This could ultimately lead to the EU as such being bound by such commitments entered into by EU agencies and being held internationally liable, 165 provided that these bodies act as EU 'agents'. Such a conclusion would apply to EASA as well, because the agency, while concluding working arrangements on its own behalf, can hardly be assumed to act independently as long as it must always obtain the Commission's approval.
Conclusion
This analysis reveals that, apart from the formalised cooperation instruments used by EU agencies, the forms in which these bodies partake in the process of enlargement are compatible overall with the EU legal framework. As far as the formalised cooperation instruments (arrangements, agreements, memoranda of understanding, etc) are concerned, these seem not to contravene the institutional balance and the 162 Article 27 of Regulation (EC) 216/2008 (n 14). 163 Cf Ott (n 2) 539-540. 164 ibid 534, 538-540. 165 ibid 540. Cf Klabbers arguing in a slightly different context that administrative agreements concluded by agencies become ultimately '(...) the onus of the state' (n 117) 103. delegation of power principles as long as they remain outside the realm of hard law and within the respective mandate of the agency. However, the fi nding that some of these instruments are legally binding triggers important consequences under international law. It further raises the question whether such 'agreements' would infringe the balance of powers laid down by the founding treaties between the institutions involved in the area of EU external action and, in particular, with regard to the Union's capacity to conclude international agreements. Objections against such 'empowerment' of EU agencies can be raised in particular in view of the rather conventional reading by the CJEU of the balance of powers between the EU institutions with regard to the Union's treaty-making. However, assuming that the Court does not institute an absolute prohibition to 'delegate' (limited) treaty-making prerogatives to other EU institutions and bodies, one can advance arguments for an 'escape route' based on a dynamic interpretation of the principle of institutional balance and of the delegation/conferment of power doctrine. According to this view, international cooperation prerogatives, including limited functional powers to conclude international agreements, may be conferred on EU agencies by the main EU institutions. Such prerogatives should be authorised via the founding acts of the agencies and other relevant instruments of secondary legislation, and they must be strictly circumscribed to the mandate of the agency, and subject to appropriate supervision by the relevant EU institutions.
Finally, what is questionable in legal theory seems to be accepted in daily reality, where, in spite of the use of such 'problematic' instruments by some EU agencies, no litigation has been initiated so far on this particular issue. This might indicate that recourse to such actions by EU agencies is not perceived as problematic in practice. On the contrary, it might be a response to some present-day practical needs within EU and global governance.
